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Why use an asset protection offshore trust?

Decasionally in my
[ am nsked, "\'u'hy:huuic” mn-
sider creating an offshore naset
protection trust? Frequently,
the persan posing this question
then proceeds to provide me
with reasons why such an assat
protection planning technigue
ia nat for them,

Muost, if not all, of the ohjec-
thons presented Lo me are really
misconceptions.

In the past, [ have written
seversl articles for this imaue of
the Post Register explaining the
advantages of using a trust
established in a jurisdietion
autside the United States to
protect assets, Here are the
miscnneeEptions [ hear on B reg-
wtlar basis, and my reasons why
I think that they are unfound.
ad,

1 will lose control of the
protected assets. When a
trust is under sttack from
unexpected crediters, this may
he true. lrondeally, your leck of
control will be & major factor in
keeping the protected assets
out of the "grabbing hands”™ of
unwanted creditons.

However, while the "“watscs
are calm,” most offshore asset
protection structures allow you
2o exert o great deal of control
ower the protected assets
through the use of a famly m-
ited partnership or limited lia-
hility company established here
in ldaho.

[n addition, a local or foreign
protector can act as a “wateh-
dog” fior you and your family as
heneficiartes of the trust.
Specifically, such a protector
can have signifieant veto pow-
ors aver most of the key dec-
sions to be made by the off-
shore trustee. A local trustes
can also be appointed to make
derisions in conjunction with
the offshore trustee, but the
ability o timely remove the
local trustes when any trust
asgets come under an assault
from a local coeditor is critical.
Consequently, you may want to
refrain from using this last
fiorm of control.

I will be unahble to beme-
fit from the protected
assets. While this may ba true
in moat places throughout the
Uinited States where you create
a brust and you want to be a
beneficiary of that trust, it s
not true in several other coun-
tries theoughout the world For

example, the Cook Islands in
the South Pacific and Nevis in
the Carribean both allow you,
as a brust creator, to be a pri-
miry discretionary beneficiary
of a trust holding protactad
AsEEla

Although Alaska, Delawars,
and Mevada have enacted [egis-
lation appearing to allow “rainy
day” discretionary asset probec-
tion planning, the “Full Faith
and Credit Clause”™ of the
United States Constitution
greatly restricta the achoal
nsset. protection offered to you,
unless you happen to be a resi-
dent of ane of those particular
states. Healistzcally, there is no
substitute for the type of pro-
tection offered to you affslone
in places like the Cook Islands

ar Mevia

I eannot protect my real
estate, Obwiously, your real
estate, which is comprised of
dirt and any improvements sit-
ting on or in the dirt, cannot be
“moved” offshore when an
unwanted ereditor s searching
for assets to sedze from ypou,
However, your equity in msch
assats can be protected through
the use of a standing equity
lonn line of credit secured by a
martgage, deed of trust or other
similar debt instruments per-
mitting loan proceeds to be
placed in the hands of an off-
shore trustee. 17 the protectad
renl estate assets come under
an attack and the lean proceeds
hawve to be sent to the oflfshore
trustes for protection, the off-
shore trestee will make any
debt paymments coming due diar-
ing the attack directly to the
lender. The key to making this
technigue effective s o have
the planning in place before an
unwanted ereditor appears on
your door step with a clalmn.

I will get in trouble for

such a trust. This
statement b true where you
creats a trust to aveid taxes you
are legally ohligated to pay

It may also be true where
you ereate a trust after an
unwanted creditor's claim aris-
ea, and the assets placed in the
offshore trust leave you without
sulficient bocal asaets to meet
your debts as they come dus,

Finally, it may ba true where
you stmply retain too much
control over the management of
the trust.

However, where you create
an offshore trust with assets
comprising your “nest egg”
when the “waters are calm”™
and you are salvent, then you
hawe a legal right, secording ta
the United States Supreme
Court, to protect your assets
As a result, offshore asset pro-
tection planning works best
when it is done in advanee of
any unexpected cluim or contine
Eency.

I do not want to hide
assets. One of the keys to
effective aflshore asset protec-
tion planning is full disclosure.
This includes full disclosure to
the IRS through appropriate
annual tax mpqrﬁng forms. It
also includes honestly answer-
ing all guestions on financial
statements or while under
interrogation during any civil,
eriminal, or banleruptey pro-
ceeding

Proper offshore asset protes-
tion planning is not based on
secrecy, [t in built on walid begal
principles salected hy you in a
Frvorable jurisdiction.
Throughout the United States,
prudent pecpls have been doing
this for years. For example,
some folks form corporntions in
Delaware or other states due to
tart law recovery restrictons.
Individuals forming trusts to
take advantage of azset protec-
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tion legislation adopted in
Alaska and Nevida also fall in
this category.

Establishing a homestead in
Florida or Texas where the
nsset protection for such an
asset is unlimited is yet another

example.

My family limited port-
nnr:l!.'[p or limited [uhﬂitr
company provides adequate
protection. This is probably
the most dangerous misconoep-
tion [ hear, While it is true
that such partnerships and lim-
ited Lability companies can be a
souroe of limited asset protec-
tion in Idaho when properly
implemented, there are deci-
slons appearing all across the
U5, where these types of legul
entities have unexpectedly
onme under attack

In that regard, aggressive
attorneys are asserting new
and ereative legal and equitable
theories, arguing in favor af
antity “ved plerdng" or
agminst partner or member
“charging order protection,” in
cages brought before judges or

- juries with “sympathetic ears.”

It is prm:'_-ml}r this un.pr\edlu-

table nature of such de:l.nnu.
makers that firet fostered the
search for an alternative form
of asset protection with ade-
guate predictability, such as the
offshore trust. There is no
guestion in my mind that the
strongest asset protection strat-
egy will take advantage of such
partnershups and limited linbili-
ty companies in confunction
with an offahore trust.

Should you consider using
an offshore trust in your asset
protection strategy? If you have
any wealth worth protecting
from an attack by an unexpect-
ed and unwanted ereditar, you
really need to conmult with a
qualified professional and com-
petent advisor on Lhis subject.
This is definitely one instance
where sooner is better than
|ntzr.

Stewe Telford 1s an attorner who practlces
In the area of estate planning and asset
protection In the Treasure Valley with the
law firm Telford Law &AP Consultants.
He s also a Mem ber of the offshore
Institute.
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